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Introduction and Summary

1. This submission is made on behalf of the NZ International Business Forum (NZIBF) whose members are listed at Annex A
.  NZIBF is a forum of senior business leaders working together to promote New Zealand’s engagement in the global economy.  NZIBF earlier identified achieving a free trade agreement (FTA) between New Zealand and Korea as a key priority.  
2. NZIBF warmly welcomes and supports the FTA with Korea, an important trading partner for New Zealand.  The absence of an FTA with Korea to date is beginning to cause significant difficulties for New Zealand exporters in the Korean market as Korea has concluded a number of FTAs with competitors including Chile, the United States, the European Union, Canada and Australia.  The FTA should over time restore New Zealand’s competitive position in the Korean market.
3. NZIBF believes the FTA will also lead to new trade and investment opportunities between the two economies and can be expected to contribute to economic growth and job creation.  While some tariffs on New Zealand exports will remain after implementation is completed, the agreement largely meets the needs of the major export sectors.  NZIBF notes that possible Korean accession to the Trans Pacific Partnership (TPP), should that negotiation be completed, would provide another opportunity to improve on the FTA market access outcome.
4. Our analysis of the FTA’s provisions on investment highlights that the FTA maintains the high standards of previous agreements both in respect of the appropriate protection of investments and the continuing right of the Government to regulate in the public interest. NZIBF therefore supports these provisions including investor-state dispute settlement.
5. As a leadership body NZIBF leaves to sectoral groups the task of identifying specific issues in the FTA.  This submission therefore comments on cross-sectoral or wider issues arising in the FTA.  On balance NZIBF considers that the agreement is consistent with wider trade and investment liberalisation efforts in the Asia Pacific region and presents net benefits to New Zealand.
6. NZIBF recommends to the Parliamentary Committee that it confirm its approval of the FTA between New Zealand and Korea.  
About the NZ International Business Forum

7. NZIBF provides a voice to articulate the needs and priorities of New Zealand’s international business, in particular the importance of open markets, to the New Zealand Government and public stakeholders.  Incorporated in May 2007
, NZIBF works with companies, business organizations and government agencies to implement key projects, including working to develop New Zealand’s key international business relationships and conducting research relative to New Zealand’s competitiveness. NZIBF receives no direct government funding for its operating budget but from time to time receives funding for jointly-funded projects.  Funding is also provided in respect to the policy advice and support NZIBF provides to the New Zealand members of the APEC Business Advisory Council (ABAC).  
8. The NZIBF Board (refer Annex A) brings together leaders from amongst New Zealand’s largest internationally oriented companies and peak business organisations. With funding assistance from the Government, NZIBF organised two Korea New Zealand Business Roundtable events in Seoul to encourage support for the FTA process. This reflects the importance, which NZIBF members attach to the relationship with Korea.  
9. While this submission is made on behalf of the NZIBF membership a number of NZIBF members are likely to make their own submissions containing more detailed comments on specific issues relevant to their individual business interests.

Economic importance of the Korea NZ FTA
10. The Republic of Korea is already one of the most important regional partners for New Zealand.   A strong relationship at the political, cultural and economic level underpins the two countries’ shared interests in a peaceful and prosperous Asia-Pacific.  The bilateral relationship has its roots in New Zealand’s participation in the Korean War (1950-53) when over 6,000 New Zealand troops served in Korea between1950-57, 45 of whom lost their lives. Over time the relationship has moved on from one based on New Zealand’s contribution to Korea’s security and development to a mature and sophisticated set of political, economic and people-to-people linkages which have held up well during times of economic crisis.
11. While the two economies are highly complementary, it was always going to be difficult for a country like Korea with entrenched and protectionist agricultural lobbies to conclude an FTA with New Zealand.  Korea is a comparatively open market for industrial goods, but maintains high barriers restricting market access for agricultural products. Korea’s average tariff for manufactured products is currently 6.5 percent for manufactured products but 53.5 percent for agriculture.  New Zealand’s average tariff for all products is 2.4 percent.  Consequently, on trade that is more or less equal in both directions, Korean exporters pay $5 million in tariffs on exports to New Zealand while New Zealand exporters to Korea pay $195 million.
12. Many of our major exports currently face high tariff barriers in Korea, with some tariffs so high as to prevent any trade taking place at all. Some examples include:
• 45% on kiwifruit

• 89% on butter

• 40% on beef

• 176% on skim milk powder (outside of the tariff rate quota).

13. New Zealand exporters businesses also face a range of non-tariff barriers and difficult regulatory conditions when providing goods, services or investment in the Korean market. Sanitary and phyto-sanitary requirements have been a significant barrier to the expansion of New Zealand’s agricultural trade. 

14. Korea has signed a number of trade agreements in recent years, including with Chile, India, Singapore, ASEAN, the United States (in 2007), the European Union (in 2009), Canada, Australia and China (all in 2014).  More favourable market access granted to Korea’s existing FTA partners put New Zealand at a competitive disadvantage particularly in the areas of kiwifruit (vis-à-vis Chile) and beef (vis-à-vis the US, Australia and Canada) and dairy (vis-à-vis the United States and the EU).  A prime objective of New Zealand’s FTA negotiation was to address these competitive imbalances and preserve or improve New Zealand’s competitive position in the Korean market.  A further objective, given Korea’s role as a highly innovative economy, was to provide for enhanced economic and commercial co-operation in technology sectors.
15. Korea continues to show interest in exploring membership of the Trans Pacific Partnership (TPP).  Both Korea and New Zealand are currently negotiating within the Regional Comprehensive Economic Partnership (RCEP).  Both negotiations provide opportunities to address outstanding market access issues not resolved through the FTA. 

Specific outcomes
Market access

16. NZIBF earlier welcomed the conclusion of negotiations for a NZ/Korea FTA.  The final market access outcome met NZIBF expectations in terms of access for beef and other meat products
; kiwifruit
; wine
, mussels and salmon
 and some horticulture products
.  The Agreement provides a path to tariff elimination on dairy
 (with the exception of milk powders, where a small perpetual country-specific tariff rate quota has been granted
). The outcome was disappointing in a few areas where tariffs are retained:  these include two lines of particle board and plywood, frozen deer velvet
, squid
 and other horticulture products
.  
17. Overall in terms of market access the FTA may appear less ambitious than other recently concluded agreements such as those with China, ASEAN or Taiwan but NZIBF believes it has secured the primary objective in levelling the playing field in Korea over time against major competitors.  It should be noted, however, that until New Zealand’s tariff schedule catches up with others in the Korean market New Zealand exporters will face continuing discrimination in a range of sectors including dairy, beef, meat preparations, kiwifruit and forest products.
 
18. NZIBF supports New Zealand’s commitment to eliminate the large majority of tariffs on Korean exports on entry into force (about 92% of trade) with the rest phased out in Year 7.  This contrasts with elimination of Korean tariffs on New Zealand exports of 48%.  
Investment

19. NZIBF supports the FTA’s provisions on investment which provide appropriate protection and encouragement of investment between the two countries.  Given the low level of investment between New Zealand and Korea this is to be welcomed. 
20. NZIBF notes that under the FTA there is no change to the Overseas Investment Act:  prior approval will be continue to be required for Korean investments over NZ$100 million (and for all investments in sensitive agricultural land) but the Government has undertaken to ensure that future approvals will not be required for investments under $50 million (ie half the current legislated level of NZ$100 million).  
21. As it has in China and ASEAN FTAs New Zealand has agreed to investor-state dispute settlement (ISDS). NZIBF supports these provisions. Given public interest in ISDS, further commentary on these provisions is provided in Annex B.  Generally in NZIBF’s view the New Zealand Korea FTA contains high standard provisions which will ensure the Government’s continuing right to regulate in the public interest while providing protection for investors of minimum standards of treatment and against unjustified expropriation of assets in both countries.  Specific exceptions to the FTA investment chapter disciplines are contained in Annexes I and II to that chapter and in a statement of general exceptions elsewhere in the Treaty. 
Intellectual property

22. NZIBF notes that no change over existing policies in the area of intellectual property is required by the FTA.  In particular the FTA requires no legislative amendments to recently concluded Patents Act 2013 or Copyright (Infringing File Sharing) Act 2011.  No change is required in respect of patents for pharmaceuticals or in respect of the operation of Pharmac.
Environment and labour provisions
23.  NZIBF notes that the FTA contains specific chapters on environment and labour whereas previously (except in relation to the agreement with Taiwan) such provisions took the form of side letters.  NZIBF welcomes this development which provides for greater clarity around environment and labour issues.
Other provisions

24. NZIBF welcomes the conclusion of a number of useful side agreements to improve people-to-people linkages related to the Working Holiday Scheme and other visas (see further below) as well as a programme of government-to-government agricultural co-operation.
Recommendations to the Foreign Affairs, Defence and Trade Committee
25. NZIBF recommends that the Committee:

a. note the NZIBF’s support for the ratification and implementation of the New Zealand Korea FTA; and 
b. approve NZIBF’s request to be heard in support of this submission.
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Annex B

Further commentary on investment 
This section provides further commentary on the investment provisions in the NZ-Korea Free Trade Agreement (the FTA).  It focuses particularly on how the New Zealand Government has sought to balance investor protections with the Government’s continuing right to regulate notably through the use of an Annex on “non-conforming measures” and general exceptions included in the FTA.  Comparisons are also drawn with other contemporary FTAs.

New Zealand’s investment interests in context

New Zealand’s economy is unusual by OECD standards.  Although a wealthy, first-world country, New Zealand remains a net capital importer highly reliant on overseas funding, whether through bank debt or foreign direct investment.  To this extent, as a matter of signalling intent and safeguarding New Zealand’s regulatory environment, it could be argued to be in New Zealand’s interest to extend strong protections to foreign investors including in the form of investor state dispute settlement (ISDS).  This is also helpful to attract much needed capital for economic development.
New Zealand has at present relatively few substantial outbound investors which are in a position to take advantage of the reciprocal protections extended to New Zealand investors in respect of New Zealand investments overseas.  It is important however that forward-looking FTAs prepare for the future, particularly as New Zealand enterprises deepen their involvement in global value chains and networks and seek to locate themselves closer to consumers in overseas markets.  

At the same time it is important to analyse how New Zealand can protect itself from fiscal risk caused by acceding to the new avenues of liability that ISDS creates.  That requires assessing the fundamental balance struck between investor protection and the right to regulate.
Comparing the NZ-Korea FTA and other FTAs
The NZ-Korea FTA is very similar in terms of investment provisions as New Zealand’s other recently concluded FTAs including China and ASEAN. That is not surprising as New Zealand has only included such provision in FTAs negotiated since 2008 and most bilateral investment treaties and FTA investment chapters are modelled on previous treaty wording.  The investment provisions in the forthcoming Trans Pacific Partnership (TPP) are also likely to be similar, judging by the recently leaked draft TPP Investment Chapter.  This is because of the text in the leaked draft TPP Chapter derives to a large extent from the United States 2012 Model Bilateral Investment Treaty, which guides its negotiations in this area.  The US template and the US Model BIT have already worked their way into previous agreements of Korea (including through its 2007 FTA with the United States).
Investment chapters in contemporary FTAs tend to contain the same four main substantive rights, relating to:

· national treatment (NT)
· most favoured nation (MFN)
· minimum standard of treatment (MST); and 
· freedom from expropriation.  
The same is true for the other (arguably less significant) investor protection rights, relating respectively to treatment in the case of armed conflict or civil strife, monetary transfers, performance requirements, and the composition of senior management and boards of directors.  The agreements include similar procedural provisions, including the scope and procedures for the ISDS mechanism.

In very general terms we judge the FTA provisions to present few if any substantial difficulties or risks for New Zealand, bearing in mind that what is at issue here is not so much policy change as discriminatory or egregious behaviour on the part of the Government towards foreign investors.  In particular these provisions set a high standard in terms of the threshold for invoking ISDS.
Non- conforming measures

Contemporary FTAs seek to preserve the ability of Governments to regulate in through the listing of non-conforming measures typically in an Annex to the investment chapter.

Non-conforming measures in the NZ-Korea FTA are outlined in Annex II, which inter alia reserves New Zealand’s right to adopt or maintain any measure requiring prior approval of specified investment activities under New Zealand’s foreign investment regime.
 
The quality of these carve-outs can potentially be inferred by comparing Annex II  annexes in the New Zealand Australia Investment Protocol (“ANZ Protocol” – March 2013) with those in the NZ-Korea FTA.  In particular, we observe that the range of protections New Zealand was able to include as non-conforming measures in the NZ-Korea FTA match and at times exceed those measures included in the ANZ Protocol.  Notably, New Zealand included measures not inconsistent with its obligations under Article XVI of GATS;  services incidental to mining, immigration, postal and hospital services; and public health or social policy purposes with respect to wholesale and retail trade services of tobacco products and alcoholic beverages in Annex II of the NZ-Korea FTA – in addition to those contained in the ANZ Protocol.  
It is worth observing also that the scope of the carve-out for non-conforming measures is expressed in relatively similar terms in both the Leaked draft TPP Chapter and the NZ-Korea FTA – however the Annexes I and II which define non-conforming measures in the Leaked TPP Chapter are not publicly available.   Annex II-H of the Leaked Chapter, however, entirely exempts decisions under New Zealand’s Overseas Investment Act 2005 (the OI Act) from review.
  This is potentially more powerful than the provisions in the NZ-Korea FTA.  Even so we judge the Korea FTA Annexes set a sufficiently high standard in terms of maintaining the Government’s right to regulate in the public interest.
Exclusions and exceptions
A further way of protecting the Government’s right to regulate in contemporary FTAs is through “cross-cutting” general exceptions expressed elsewhere in the Treaty which are applicable to the investment chapter.  Typically these are modelled on, or incorporate by reference, the broad general exceptions found in Article XX of the General Agreement on Tariffs and Trade (GATT) and/or Article XIV of the General Agreement on Trade in Services (GATS).  The NZ-China FTA includes both.
  The NZ-Korea FTA includes only the latter.
  However, by incorporating by reference GATS Article XIV, the NZ-Korea FTA continues to provide a general exception for measures which are necessary to protect public morals or maintain public order or necessary to protect human, animal or plant life and health.  This provides the same safety-net which presently applies in all of New Zealand’s modern FTA investment chapters.
 
Indirect expropriation

The Korea FTA also relies upon an “indirect expropriation annex”
 to reduce the risk that a non-discriminatory measure adopted for public purposes could constitute expropriation within the meaning of the treaty text.  ).
   The Korea FTA separately provides a high threshold to meet in establishing indirect expropriation in stating that “in order to constitute expropriation, the Party’s deprivation of an investor’s property must be so severe in light of its purpose that it cannot be reasonably viewed as having been adopted and applied in good faith”.
  
Conclusions

The NZ Korea FTA has followed earlier practice in providing a high standard of protection for investors while building in effective provisions to protect the right of the New Zealand Government to regulate in the public interest.  In some cases this exceeds past practice.  
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� The views in this submission are those of NZIBF as a whole.   Individual members may have different views on specific issues covered in this submission. 


� NZIBF is a successor organisation to the NZ Trade Liberalisation Network Inc which was established in 2001.


� The tariff of 40% on beef will be eliminated in Year 15. A product safeguard will apply.  This is similar to what was agreed with the US, EU, Canada and Australia. The tariff of 22.5% on sheepmeat will be eliminated in Year 10.  The tariff of 18% on offal will be eliminated in Year 15.  Tariffs of up to 72% on meat preparations including beef jerky will be eliminated in Year 15.


� The tariff of 45% on kiwifruit will be eliminated in Year 6.  Chile already has tariff-free access in Korea.


� The tariff of 15% on wine will be removed on entry into force.


� A country-specific duty-free tariff rate quota is established for mussels.  The tariff of 20% on salmon will be eliminated in year 3. Tariffs on other fish lines are eliminated in ten years or less. 


� The tariff of 27% on buttercup squash will be eliminated in Year 5 in New Zealand’s export season. The tariff of 24 % on cherries will be removed on entry into force.  The tariff of 30% avocados will be eliminated in Year 10.


� The tariff of 36% on cheese will be eliminated in Year 7 and 12 (depending on the product line).  The tariff of 89% on butter will be eliminated by Year 10.  The tariff of 36% on infant formula will be eliminated in Year 13.  Duty-free tariff rate quotas are established for all three products.


� A country specific duty-free tariff rate quota of 1500 tonnes was established growing to 1957 tonnes in Year 10.  Korea’s current tariff on whole milk powder is 176 percent.


� The tariff of 20% for processed/dried deer velvet will be eliminated in Year 15 but the tariff will remain for unprocessed or frozen velvet 


� Frozen squid and live abalone were excluded by Korea.  


� Honey, onions, apples, pears, capsicums, persimmons


� Tariff escalation on processed wood products also impacts negatively on further processing of forest resources in New Zealand.  


� This material has been informed by advice received from Daniel Kalderimis at Chapman Tripp Wellington.


�    NZ-Korea FTA, Section B.


� 	Those specified activities corresponding to the key thresholds for approval presently set out in the OI Act.


� 	If this Act were to be repealed and replaced in the future, however, it is not clear that the exemption would necessarily apply to a new regime.  


� 	NZ-China FTA, Article 200.


� 	NZ-Korea FTA, Article 20.1.


� 	NZ-Korea FTA, Article 20.1(2); NZ-China FTA, Article 200; ANZ Protocol, Article 19; Agreement Establishing the ASEAN-Australia-New Zealand Free Trade Area, entered into force 1 January 2010 (AANZFTA), Chapter 15, Article 1; New Zealand -Malaysia Free Trade Agreement, signed on 26 October 2009, Article 17.1.


� 	Leaked Chapter, Annex II-B; NZ-Korea FTA, Annex 10-B.


� 	Leaked Chapter, Annex II-B(b). 


� 	NZ-Korea FTA, Annex 10-B.
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