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___________________________________________________________________
Introduction

This paper
 seeks to take further the discussion initiated at ABAC’s Melbourne meeting in February 2010 on how the proposed Free Trade Area of the Asia Pacific (FTAAP) and other new generation agreements can respond to the needs of new models of business in the region by applying certain identified principles to regulatory chapters in future free trade agreements (FTAs).  
In this paper we describe how these principles can be used to promote regulatory co-operation and coherence and reduce non tariff barriers in the areas of standards and conformance.  The paper includes some examples of regulatory co-operation drawn from New Zealand’s experience with Australia, China and other economies.  New Zealand officials are also pursuing these concepts in other trade negotiations currently underway.
Background

In Brunei in May 2009 ABAC agreed to work towards identifying, from a business perspective, new issues of commercial importance that should be reflected in new FTA negotiations
 particularly in the context of the proposed Free Trade Area of the Asia Pacific (FTAAP) and the Trans Pacific Partnership (TPP) now under negotiation by eight APEC member economies.
  

The comprehensive integration of regional supply chains requires free and open trade and investment.  Instead of simply seeking lower border barriers to trade and investment, business is seeking to operate in regulatory environments that are fair, consistent, competitive, support innovation and involve low compliance costs.  These trends have been further intensified as consumers have become increasingly discerning about the health, safety and environmental standards of the goods and services they buy and are demanding verification that such standards are being achieved.

Rather than simply lowering trade and investment barriers at the border, the private sector is now looking to new generation FTAs to generate new business by addressing areas that have previously been seen as the preserve of domestic regulation.  

Establishing regulatory principles
In Melbourne in February 2010
 ABAC endorsed a set of principles which could guide the development of regulatory chapters in future FTAs:

· Non-discrimination – which calls for “application of competition and regulatory principles in a manner that does not discriminate between economic entities in like circumstances, whether these entities are foreign or domestic”;

· Comprehensiveness – which calls for “broad application of competition and regulatory principles to economic activity including goods and services and private and public business activities”.  The principle also recognises that “competitive markets require a good overall legal framework, clear property rights and non-discriminatory, efficient and effective enforcement”;

· Transparency – which calls for “transparency in policies and rules, and their implementation”; 
· Accountability – which calls for “clear responsibility within domestic administrations for the implementation of the competition and efficiency dimensions in the development of policies and rules and their implementation”;
· Efficiency – or “least efficiency distorting” which would encompass the normal trade principle of “least trade distorting” when examining regulations in areas such as health, safety and the environment.  Efficient regulatory outcomes do not favour one sector over another or impact negatively on the allocation of resources in an economy.
Promoting regulatory dialogue
Deepening the dialogue between regulators from different jurisdictions is vital to improving risk management and reducing the regulatory costs associated with trade and investment.  While regulators have traditionally had an exclusively domestic focus, the new integrated and globalised production environment requires them to give priority to international implications and trade facilitation within a more sophisticated cross-border risk management framework.  
Differences in the economic structure of jurisdictions, policy and regulatory approaches, regulatory infrastructure and levels of development can create non tariff or technical barriers to trade, increase business transaction and economic costs and penalise investment. 
Promoting regulatory dialogue in the region would seek to address these differences and support a more open and competitive environment for businesses and foster deeper economic integration
. 

Greater alignment of regulatory approaches and the development of practical solutions to dealing with regulatory interface problems can provide greater certainly for business. The more aligned regulations are, the greater the prospect of not only reducing economic and transaction costs, but also minimising current and future technical barriers to trade. This calls for cooperation and a flexible framework of practical options for consideration by regulators, which can be applied unilaterally, bilaterally, regionally or multilaterally.
There is scope to identify innovative new approaches to reducing compliance costs to trade consistent with high-quality approaches to risk management.  This could lead to more convergent regulatory approaches, including shared and facilitated enforcement strategies and, where appropriate, shared regulatory institutions. 
There are a variety of options that can be pursued:

 (i)
unilateral options

· unilateral adoption of laws/regulation

· unilateral recognition of laws and regulations 

(ii)
bilateral/plurilateral options that are not legally binding

· policy coordination

· standards development 

· enforcement cooperation

(iii)
bilateral/plurilateral options that are legally binding



· commitments to common standards

· mutual recognition of laws and regulation

· joint institutions that administer the same or different laws and regulations

· alignment/harmonisation of laws and regulations.

Achieving regulatory coherence: some examples
Enhancing confidence and lowering risk can be promoted by applying the regulatory principles identified in ABAC’s earlier work and outlined above i.e. non‑discrimination, comprehensiveness, transparency, accountability and efficiency.  Working from these principles, New Zealand and Australia have considered a range of options to assist regulatory coordination under their bilateral Closer Economic Relations Agreement (CER). In addition, New Zealand and China have been exploring new approaches to regulatory cooperation and recognition of conformity assessment procedures and results in the context of the New Zealand China Free Trade Agreement (NZ/China FTA).

New Zealand’s experience is that regulatory coherence can best be achieved through direct dialogue between the responsible regulatory agencies under the umbrella of a wider process established in the context of trade agreements and on the basis of agreed principles.  In these instances, technical experts are able to share their thinking on, and experiences with, risk management approaches.

Experience suggests that such dialogue should take place as early as possible in the development of policy initiatives if it is to have a real influence on shaping the regulatory regime.  Additionally, regulatory dialogue has greater value if its scope includes not just the development stage of regulations, but their implementation as well.  Exchange of information on faulty products that have been encountered during market surveillance and enforcement can add real value from a consumer protection perspective.
Annex A sets out a number of examples of how such regulatory dialogue can be pursued. The examples range from fairly conventional and simple models including unilateral recognition of vehicle standards between New Zealand and several jurisdictions, traditional mutual recognition agreements between New Zealand and Europe, equivalence arrangements between New Zealand and Australia in the context of CER through to more complex arrangements for regulatory dialogue put in place between New Zealand and China in the context of the NZ/China FTA.

Conclusions and recommendations
New Zealand’s experience is that promoting regulatory dialogue and coherence is a practical way to address non tariff barriers. New Zealand has successfully pursued various models of regulatory co-operation which aims to bring together regulators from both sides. Such dialogue can be enhanced if placed within an overall process established in a binding legal agreement such as an FTA and carried out on the basis of agreed regulatory principles.

It is recommended:

a. that ABAC endorse in its annual report to APEC Economic Leaders the concept of enhanced, principles-based regulatory co-operation as an ideal outcome from new generation FTAs 

b. that this paper and the examples in Annex A be brought to the attention of APEC Senior Officials for consideration in the context of work aimed at establishing an APEC Regulatory Co-operation Process.
ABAC New Zealand 
August 2010

ANNEX A
SOME EXAMPLES OF MECHANISMS TO PROMOTE REGULATORY DIALOGUE AND COHERENCE
Vehicle standards:  

An example of unilateral recognition  

Almost all vehicles on New Zealand roads are imported from overseas.  Their production is heavily regulated in their countries of origin, so in the interest of economic efficiency, New Zealand does not apply a second set of duplicative requirements.  Instead, New Zealand recognises standards for auto systems, parts and components from several major manufacturing sources, including Australia, Japan, Europe and the United States.  Vehicles demonstrated to meet the recognised standards (through testing and certification) are accepted as meeting New Zealand’s safety objectives. 
For further information, see:  

http://www.nzta.govt.nz/vehicle/classes-standards/list.html 

European Union – New Zealand Mutual Recognition Agreement for Conformity Assessment: 

An example of a ‘traditional’ MRA  

The Agreement on Mutual Recognition in relation to Conformity Assessment between the European Union and New Zealand (EU/NZ MRA) is a bilateral trade facilitation treaty signed in 1998.  It provides for certain goods to be certified, inspected, or tested to the relevant EU requirements in New Zealand facilities rather than in the EU (and vice versa).  

The EU/NZ MRA applies in seven regulatory areas, with the specific requirements detailed in ‘sectoral annexes’: 

· medicinal products (i.e. pharmaceuticals and veterinary medicines); 

· medical devices;

· telecommunications equipment; 

· low voltage equipment; 

· electromagnetic compatibility (of electrical/electronic equipment);

· machinery; and

· low pressure equipment. 

The EU/NZ MRA helps to improve the competitiveness of exporting companies by providing greater certainty as to the standards, testing requirements, and approval processes that apply to goods destined for the EU.  It reduces the associated compliance costs and delays in getting products to market.  

The EU/NZ MRA is based on the ‘traditional’, reciprocal MRA model that was common at the time it was developed.  It does not harmonise the requirements between New Zealand and the EU.  Rather, each party accepts that the mandatory conformity assessment required in its own regime can be done in facilities in the other party.  For example, low voltage equipment can be tested and certified – using European standards and test methods – within New Zealand facilities.  Fundamentally, through the MRA, each party expresses confidence in the quality of the relevant infrastructure bodies in the other party – this was a major step forward at the time of inception. 

Trans-Tasman Mutual Recognition Arrangement (TTMRA): 
An example of an equivalence arrangement

The TTMRA is a comprehensive Arrangement between the Government of New Zealand and the Commonwealth, State and Territory Governments of Australia. This means that all products and registered occupations are covered by the provisions of the TTMRA unless specifically excluded.  It is implemented by way of overarching legislation in New Zealand and Australia.
The TTMRA is one of the most advanced equivalence arrangements.  Under the Arrangement, goods products or imported into New Zealand may be sold in Australia and vice versa without the need for further testing or certification. Likewise, a person registered to practice an occupation in New Zealand is entitled to register to practise an equivalent occupation in Australia and vice versa.

The unique feature of this Arrangement is that it focuses on removing regulatory barriers to trade without explicit obligations for regulatory harmonisation or burdensome line-by-line comparison of standards or assessment of the competence of the conformity assessment infrastructure. Each jurisdiction simply accepts the regulatory outcomes in the others as achieving the equivalent same health, safety and environmental objectives. The practical effect of this has been to deepen regulatory coordination which, in turn, has lead to more aligned regulatory approaches and greater harmonisation. 

It is important to remember that a number of important conditions underpinned the development of the TTMRA including strong historical, cultural and political ties between Australia and New Zealand and a history of existing regulatory co-operation.  These conditions amount to a high threshold for economies considering equivalence arrangements of this type. 
Such a comprehensive arrangement is likely only to be possible where there is shared confidence in the regulatory institutions and approaches of the parties, and where this confidence is supported by the key underpinning conditions outlined above.
Benefits of the TTMRA include the following: 

· Reduced transaction costs for businesses, consumers and registered occupations. 

· Because the TTMRA is implemented by way of overarching legislation, it is a central instrument in driving deeper levels of regulatory policy coordination and integration between Australia and New Zealand.
· greater disciplines are placed on governments contemplating the introduction of new and diverging technical regulations and provides a counterbalance to any pressure for excessive regulation.

· Because mutual recognition is the default position, it has a significant influence on domestic policy and regulatory settings and is a central driver for regulatory policy co-operation. There are numerous examples where Australia and New Zealand set joint standards and develop joint policy approaches (e.g. food standards, minimum energy performance standards and labelling requirements and electrical safety standards). 
The Agreement between the Government of New Zealand and the Government of the People's Republic of China on Cooperation in the Field of Conformity Assessment in Relation to Electrical and Electronic Equipment and Components (China-New Zealand EEE MRA):

An example of an asymmetrical arrangement 

The China-New Zealand EEE MRA is a formalised approach to regulatory co-operation. It is based on risk management principles with two specific aims: to facilitate trade and to improve compliance given the significant quantity of products imported from China. 

It is the first Agreement to give full approval to apply the China Compulsory Certification (CCC) Mark outside of China without direct involvement of the Chinese regulatory authorities.  The CCC regime requires products to be tested, inspected and certified by designated Chinese conformity assessment bodies. The EEE MRA enables this entire process to take place in New Zealand using New Zealand conformity assessment bodies approved in accordance with the requirements of the EEE MRA. This should significantly reduce transaction costs for New Zealand exporters.
It was negotiated with a narrow scope to begin with, focusing on electrical and electronic equipment regulated in by both countries where a sufficient level of mutual confidence in our respective regulatory regimes could be demonstrated. The approach was also informed by the need:

· to take a strategic view of the China/NZ relationship. The EEE MRA creates a template for further regulatory agreements between the two countries in relation to other products of interest to exporters covered by the CCC regime; and
· to leverage off the strength of domestic laws and processes rather than requiring compliance with importing country requirements (as per the traditional MRA model). For example, there are two sets of standards included in the EEE MRA: 

· for products destined for China: International IEC Standards are applied to allow New Zealand’s conformity assessment infrastructure to use existing accreditation processes; and

· for products destined for New Zealand: Chinese National Standard (GB Standards which are based on IEC Standards) are applied to benefit from the strength of China’s own accreditation system.

In both cases any necessary national deviations are also identified and applied.  An ongoing programme of work reviews both the standards and the deviations.
This unique approach has the potential to deliver the following benefits: 

· To remove significant transaction costs. It allows New Zealand manufacturers to complete all necessary procedures to gain authorisation to apply the CCC mark using test labs, certification bodies and inspection services based in New Zealand. 

· To avoid language problems. Conformity assessment bodies are working with standards in which they have established technical competence. 

· To assist the New Zealand and Chinese regulators to manage risks relating to electrical safety and electromagnetic compatibility (EMC) in the domestic market place. There are requirements for the NZ and Chinese regulators to carry out compliance enforcement over any of their suppliers and manufacturers which supply non-complaint products through the EEE MRA. This supports consumer confidence of electrical and electronic products being placed on the market.

As such, the EEE MRA differs from most common forms of agreements in that:

· It combines trade and compliance enhancement components.

· It is a blueprint for future agreements.

· It takes particular advantage of the strengths of China’s domestic compliance infrastructure.

· It uses international Standards to address the accreditation complexities created by language differences. 

· It contains features specifically designed to support and enhance the regulatory outcome in both countries. 

· It is not symmetrical (it does not apply the same compliance verification criteria to products traded in either direction). 

· It is not a testing or certification agreement, applying the importing country’s standards, like the EU-NZ or NZ-Singapore MRAs.

New Zealand’s interest in developing a more flexible approach was informed by five principles:

· the increasing need to develop models that suit engagement between countries at different stages of development; 
· the need to bring new perspectives to the overarching risk management framework and how this interfaces with a trade facilitation framework;

· the need to find solutions that work with the strengths of the institutional and regulatory regimes in countries and that recognise their institutional developmental policy priorities;

· the recognition that pragmatic and efficient solutions may require different types of commitments on the part of each party; and

· a desire to build long term co-operative relationship between regulators.
� ABAC New Zealand acknowledges the assistance received from the New Zealand Ministry of Economic Development with the preparation of this paper
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� The importance of regulatory co-operation was emphasised by APEC Trade Ministers in their meeting in Sapporo in June 2010: “In order to strengthen REI in the Asia-Pacific, it is essential to ensure that standards, technical regulations, and conformity assessment procedures do not create unnecessary obstacles to international trade. In order to prevent unnecessary technical barriers to trade, we instructed officials to establish an APEC regulatory cooperation process by November 2010” (� HYPERLINK "http://www.apec.org/apec/ministerial_statements/sectoral_ministerial/trade/2010_trade.html" �http://www.apec.org/apec/ministerial_statements/sectoral_ministerial/trade/2010_trade.html�)
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